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FYBEL, J.*641 INTRODUCTION
Yuri Vanetik and his father, Anatoly (Tony)
Vanetik, were involved with a number of
interrelated companies in the business of oil
exploration in Russia. (To avoid confusion, we
will refer to Yuri and Tony by their first names; we
intend no disrespect.) Yuri approached his friend,
Elliot Broidy, about investing in one of those
companies, Terra Resources (Terra). Broidy
agreed to invest $ 750,000, with the written
agreement his investment would *611 go only to
efforts to start production on the oil wells.
Farmers & Merchants Trust Company (F&M
Trust) was the trustee and administrator of the
simplified employee pension plan (SEP) for
Broidy's individual retirement account (IRA).
F&M Trust acquired stock in Terra. Broidy later
learned that his investment had not been used in
connection with the oil wells. Rather, the money
had been used to pay off Yuri's and Tony's
preexisting debts.*642 Broidy and Tony orally
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agreed that Tony would pay back the $ 750,000;
Tony failed to do so. F&M Trust then sued Yuri
and Tony for breach of written and oral contracts,
and for fraud. F&M Trust also sued Richard Weed
(the attorney for Yuri, Tony, and the oil
exploration companies) for fraud. (Weed and his
law firm, at different times known as Weed &
Company, L.C., and Weed & Company LLP, will
be referred to collectively in this opinion as the
Weed defendants.) The jury found in favor of
F&M Trust on all causes of action, and awarded
compensatory and punitive damages against Yuri,
Tony, and the Weed defendants. Judgment was
entered against Yuri and Tony; the trial court
granted judgment notwithstanding the verdict
(JNOV) in favor of the Weed defendants.
On appeal, we conclude that substantial evidence
supported the jury's verdict against Yuri and Tony
on the claims for breach of written contract,
breach of oral contract, and fraud. The jury's
special verdict findings on the contract and fraud
claims neither resulted in inconsistent verdicts, nor
required F&M Trust to make an election of
remedies. However, F&M Trust failed to offer
substantial evidence supporting the punitive
damages awards against Tony and Yuri. We
reverse those punitive damage awards, but
otherwise affirm the judgment in favor of F&M
Trust and against the Vanetiks.
We further conclude the trial court properly
granted JNOV in favor of the Weed defendants on
the fraud causes of action. There was no evidence
that the Weed defendants had an independent duty
to F&M Trust, or that their actions went beyond
the ordinary performance of professional duties as
the Vanetiks' legal counsel. We therefore affirm
the judgment in favor of the Weed defendants and
against F&M Trust.
We further affirm the postjudgment orders
awarding attorney fees to F&M Trust as the
prevailing party on its judgment against Yuri and
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Tony, and awarding attorney fees to the Weed
defendants as the prevailing parties on their
judgment against F&M Trust.
STATEMENT OF FACTS

643

612

Elbrus Energy Group, Ltd. (Elbrus) was formed
by Tony, Alex Sulla, Jed Dolkart, and Dean Miller
in 2009 to acquire and develop oil concessions in
Kalmykia, Russia. (A concession is a right to
remove oil with the government receiving some of
the income.) Yuri helped capitalize the company
by providing $ 750,000 in startup funds. Terra was
established to own the equity of Elbrus and
facilitate the raising of capital and the addition of
new shareholders.*643 Broidy was a friend of
Yuri's. In late 2010, Yuri informed Broidy of
Terra's oil exploration business in Russia. Broidy
decided to invest $ 750,000 in Terra.
Broidy performed due diligence before making his
investment, hiring an international oil and gas
consulting company called Pace Global to
investigate Terra's oil concessions. Pace Global
advised that it was "comfortable" with the deal
and "felt there was oil there and time would tell
whether we could extract." Pace Global also
advised Broidy that it did not see any "fatal flaws"
and thought there could *612 be significant
reserves of oil in the concessions. Pace Global
described the investment as an extremely high-risk
investment: "While that may lead to higher
returns, it is critical to understand that these fields
are much higher risk and could be technically
challenging."
Broidy wanted his investment to go strictly into
uncapping the wells and making them productive.
The securities purchase agreement specified:
"SELLER covenants to use funds from Initial
Purchase in furtherance of efforts to start
production on the 85,000 acre Concession in
Kalmykia owned by NK Alliance LLP." Broidy
was willing to accept the risk that the wells might
not produce any oil. Yuri told Broidy that his $
750,000 investment would uncap some of the
wells, although Yuri knew that the true cost of
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uncapping a single well could be in excess of $ 1.5
million. The Vanetiks told Broidy that Terra was
financially stable. Broidy would not have invested
in Terra if he had known about the amount of debt
it was carrying. The Vanetiks did not tell Broidy
they had personal financial claims against Terra.

Terra was later delisted from the Frankfurt Stock
Exchange. Both Yuri and Miller sold their Terra
stock.
In 2013, Broidy advised Yuri and Tony he was
unhappy with his Terra investment. According to
Broidy, Tony said "he was going to give me my
money back." Tony also told Broidy: "I promise
you you won't lose one penny. I'm going to give
you your money back." Yuri told Broidy: "It's up
to my father. I think my father will make it right."

Broidy acquired his Terra stock from KLEL Funds
(KLEL), a subsidiary of Terra. Broidy was told the
Vanetiks controlled KLEL, and the transaction
was being run through KLEL as an
accommodation to the Vanetiks. The stock was
sold to F&M Trust as the trustee and administrator
of Broidy's SEP IRA, rather than directly to
Broidy. Broidy's attorney, David Camel, prepared
the purchase documents with Weed, who was
acting as counsel for Terra and KLEL.
On March 11, 2011, Broidy and KLEL executed a
securities purchase agreement. Neither Tony nor
Yuri nor any of the Weed defendants were
signatories of the securities purchase agreement.
Concurrently with the securities purchase
agreement, Broidy and KLEL executed an escrow
agreement with Weed & Company LLP to
facilitate the stock transfer. Neither Tony nor Yuri
was a signatory to the escrow agreement.

644

Broidy's investment was used by Terra to repay
loans, reimburse expenses, and pay operating
expenses; none of Broidy's investment was used
directly to develop the oil concessions.*644 Yuri
advised Broidy that things were going well, wells
were being uncapped, and Terra had contracted
with Baker Hughes, the oil development company
that would supervise the project and manage the
capital. Baker Hughes, however, had not been
paid.
Terra's brokerage firm in Germany, Euroline
Bankers, owed a custodian fee to Baader Bank,
Terra's custodial bank. Baader Bank liquidated a
large quantity of Terra's stock to satisfy the debt,
seriously depressing the value of Terra's stock.

613

In June 2013, Camel and Weed exchanged a series
of e-mails regarding a proposed settlement. Camel
forwarded a proposed stock purchase agreement to
Weed. The accompanying e-mail read, in relevant
part: "Following up our conversation earlier today,
attached is a Stock Purchase Agreement along
with a draft letter cancelling the Option. Please let
me know if you have any comments regarding the
Agreement or the letter. Also, please send *613 me
the name of the buyer and when your client can
close. [¶] My client is concurrently reviewing the
documents and they are subject to his review,
comment and approval."
On June 17, Camel wrote to Weed: "It has been
ten days since I last heard from you, 14 days from
when the Stock Purchase Agreement was first sent
to you and over six weeks from when our clients
first addressed this matter. [¶] If we are going to
successfully resolve this matter without the
involvement of litigation attorneys, we need to
have an executed Agreement by the end of this
week along with an initial minimum payment of $
250,000. Please contact your client and let me
know if that is going to happen. If not, per my
previous emails, my client will direct his litigation
counsel at Latham & Watkins to vigorously pursue
all rights and remedies on his behalf against all
parties."
On July 25, 2013, Broidy e-mailed Tony: "While I
truly appreciate your repeated assurances that you
will buy out my Terra shares at cost of $ 750,000,
you are moving far too slowly. Please instruct
your attorney Rick Weed to complete and deliver

3

Farmers & Merchants Trust Co. v. Vanetik

645

33 Cal.App.5th 638 (Cal. Ct. App. 2019)

the executed note and associated documents today.
I require a $ 250k down payment by the 31st of
July and the balance of $ 500k by Aug 15th. ... I
have been more than patient. It is now time for
you *645 to perform. Thank you in advance for
making this happen." The repurchase of Broidy's
stock never occurred.

The Weed defendants then made a motion for
nonsuit of the cause of action against them for
breach of the securities purchase agreement. The
trial court granted the motion because the Weed
defendants were not parties to that agreement.
The jury rendered a special verdict finding:
1. Yuri and Tony breached the written securities
purchase agreement;

PROCEDURAL HISTORY
F&M Trust, as administrator and trustee of
Broidy's SEP IRA, initiated the lawsuit in
November 2013. The operative first amended
complaint asserted causes of action for breach of a
written contract, breach of the covenant of good
faith and fair dealing, negligent misrepresentation,
fraud, negligence, constructive fraud, breach of
fiduciary duty, unfair competition, and for an
accounting.1
1 The causes of action for negligence,

constructive fraud, and breach of fiduciary
duty were alleged only against the Weed
defendants; all other causes of action were
alleged against all defendants. A cause of
action for violations of the Corporations
Code was withdrawn by F&M Trust during
trial.

Shortly before the scheduled trial date, F&M Trust
sought leave to amend to file a second amended
complaint. F&M Trust proposed adding, among
other things, a cause of action for breach of oral
contract based, in part, on the alleged promises of
Terra, Tony, and Yuri to pay Broidy back his $
750,000 investment. The trial court denied the
motion for leave to amend.
The case proceeded to trial before a jury, with
certain matters bifurcated for a later bench trial.
After all parties had rested their cases before the
jury, F&M Trust made an oral motion to amend
the complaint to add a cause of action against Yuri
and Tony for breach of an oral contract—the
agreement between Broidy and the Vanetiks in
2013 to buy back Broidy's Terra stock for $
750,000. The court granted the motion to amend.

2. Yuri and Tony breached the oral contract to
repay F&M Trust;

614
646

3. None of the defendants was liable for negligent
misrepresentation;*614 4. All defendants made
false representations, intentionally concealed facts,
and made false promises;*646 5. All defendants
violated Business and Professions Code section
17200 ;
6. F&M Trust suffered compensatory damages in
the amount of $ 750,000; and
7. By clear and convincing evidence, all
defendants engaged in the conduct underlying the
causes of action for intentional misrepresentation,
fraudulent concealment, and false promise with
malice, oppression, or fraud.
After a second phase of the trial, the jury found
that F&M Trust was entitled to recover punitive
damages from all defendants in the following
amounts:
1. Yuri: $ 2,000,000
2. Tony: $ 1,250,000
3. Richard Weed: $ 110,000
4. Weed & Co., LLP: $ 1
5. Weed & Co., L.C.: $ 1
The court then conducted a bench trial on the
causes of action for breach of fiduciary duty,
constructive fraud, and breach of the escrow
agreement against the Weed defendants. The court
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concluded that each of these causes of action
failed. The court also concluded that the cause of
action for unfair competition against all
defendants must be dismissed.

I.-V.**

The Vanetiks' motion to compel an election of
remedies by F&M Trust was denied. The Vanetiks
and the Weed defendants separately objected to
the proposed judgment on grounds of election of
remedies. Those objections were overruled.

THE PUNITIVE DAMAGES AWARDS AGAINST
YURI AND TONY WERE NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE . 6

On April 15, 2016, judgment was entered based
on the jury's verdicts and the court's ruling after
the bench trial. The Vanetiks filed motions for
JNOV and for a new trial. The trial court denied
the Vanetiks' motions. Yuri and Tony each filed a
notice of appeal from the judgment and the
postjudgment order denying their motions for
JNOV and for a new trial.

relating to the law and the evidentiary

** See footnote *, ante .

VI.

6 After oral argument, we asked F&M Trust,

Yuri, and Tony to brief nine questions
record on the issue of punitive damages.
Each of these parties filed two extensive
supplemental briefs. We have considered
all the arguments made in those briefs.

615

F&M Trust filed a motion for attorney fees against
the Vanetiks. The trial court awarded F&M Trust $
850,000 in attorney fees against the Vanetiks. The
Vanetiks filed a notice of appeal from the attorney
fees order.*647 The Weed defendants also filed
motions for JNOV and for a new trial. The trial
court granted the Weed defendants' motion for
JNOV; the court did not rule on the new trial
motion, declaring that the JNOV "essentially
moots the Weeds' motion for a new trial." On July
8, 2016, the trial court entered a judgment that
F&M Trust take nothing from the Weed
defendants.

The jury awarded F&M Trust $ 1.25 million in
punitive damages against Tony, *615 and $ 2
million against Yuri. Yuri and Tony argue that the
punitive damages awards must be reversed
because F&M Trust failed to offer sufficient
evidence of their respective financial conditions.
We agree.7
7 On appeal, Yuri and Tony argue both that

(1) F&M Trust failed to present sufficient
evidence of their respective financial
conditions, and (2) the punitive damages
awards against them were excessive as a
matter of law in light of their financial
conditions and their alleged wrongdoing.
Because we reverse the punitive damages
awards against both Yuri and Tony based
on the first argument, we need not reach

The Weed defendants then filed a motion to
recover attorney fees. The court awarded the Weed
defendants $ 325,000 in attorney fees against
F&M Trust. F&M Trust filed a notice of appeal
from the judgment in favor of the Weed
defendants, and the award of attorney fees in favor
of the Weed defendants. The Weed defendants
filed a protective cross-appeal from the judgment,
challenging the denial of their motion for a new
trial in the event the appellate court reversed the
trial court's order granting the JNOV.

the second.

A.

Applicable Law

648

"Evidence of a defendant's financial condition is a
legal precondition to the award of punitive
damages. [Citation.] We examine the record to
*648 determine whether the challenged award rests
upon substantial evidence. [Citations.] If it does
not, and if the plaintiffs had a full and fair
opportunity to make the requisite showing, the

DISCUSSION

5

Farmers & Merchants Trust Co. v. Vanetik

33 Cal.App.5th 638 (Cal. Ct. App. 2019)

proper remedy is to reverse the award." ( Soto v.
BorgWarner Morse TEC Inc. (2015) 239
Cal.App.4th 165, 195, 191 Cal.Rptr.3d 263.)
" ‘The California Supreme Court has declined to
prescribe any particular standard for assessing a
defendant's ability to pay punitive damages
[citation], but it has held that actual evidence of
the defendant's financial condition is essential.’ " (
Morgan v. Davidson (2018) 29 Cal.App.5th 540,
551, 240 Cal.Rptr.3d 235.) "A reviewing court
cannot make a fully informed determination of
whether an award of punitive damages is
excessive unless the record contains evidence of
the defendant's financial condition." ( Adams v.
Murakami (1991) 54 Cal.3d 105, 110, 284
Cal.Rptr. 318, 813 P.2d 1348 ( Adams ).) The
plaintiff has the burden to establish a defendant's
financial condition. ( Id. at p. 120, 284 Cal.Rptr.
318, 813 P.2d 1348 ; Morgan v. Davidson, supra ,
29 Cal.App.5th at p. 551, 240 Cal.Rptr.3d 235.)

616
649

Evidence of Financial Condition of
the Vanetiks
F&M Trust's expert witness testified as to his
methods for determining an individual's net worth:
"It's just simply the ... fair value of the individual's
assets that they own or have control over or rights
to ... less the fair value of the debts or obligations
that they have. That difference, that net amount is
considered an entity's or an individual's net worth.
[¶] In addition, you also have to look at an
individual's cash flow or sources of income. For
example, an individual may not own any assets
because perhaps they are renting everything that
they are using, but they may be generating a lot of
cash flow that would enable them also to pay a
judgment."

While "there is no rigid formula and other factors
may be dispositive especially when net worth is
manipulated and fails to reflect actual wealth," net
worth is often described as "the critical
determinant of financial condition." ( County of
San Bernardino v. Walsh (2007) 158 Cal.App.4th
533, 546, 69 Cal.Rptr.3d 848.)
A plaintiff seeking punitive damages must provide
a balanced overview of the defendant's financial
condition; a selective presentation of financial
condition evidence will not survive scrutiny. (See
Baxter v. Peterson (2007) 150 Cal.App.4th 673,
676, 58 Cal.Rptr.3d 686 ; id. at p. 681, 58
Cal.Rptr.3d 686 [record "silent with respect to ...
liabilities" is insufficient]; Kelly v. Haag (2006)
145 Cal.App.4th 910, 916-917, 52 Cal.Rptr.3d 126
[no evidence (1) the defendant still owned the
property, (2) of what encumbrances were on the
property, and (3) of the value of the property];
Robert L. Cloud & Associates, Inc. v. Mikesell
(1999) 69 Cal.App.4th 1141, 1151-1153, 82
Cal.Rptr.2d 143 [evidence only of the defendant's
income or the profits the defendant wrongfully

gained is not meaningful evidence that can support
an award of punitive damages]; Lara v. Cadag
(1993) 13 Cal.App.4th 1061, 1063-1065, 16
Cal.Rptr.2d 811 [evidence of income only is
insufficient].) We may not infer sufficient wealth
to pay a punitive damages award from a narrow
set of data points, such as *616 ownership of
valuable assets or a substantial annual income.*649
B.

F&M Trust's expert witness testified that Yuri had
a net worth of $ 411,000, and an annual income of
$ 5,925,000.8 The expert also testified that Tony
had a net worth of $ 1,440,400, and no annual
income.9 Although the expert purported to

650

consider Yuri's and Tony's respective net worths,
in actuality he considered only their assets,
without any consideration of liabilities (on those
assets or otherwise). As to Yuri's income, the
expert testified Yuri had an annual income of $
5,000,000 from Vanetik International. The expert
obtained that figure from checking and savings
account applications submitted by the company to
Wells Fargo in 2007 and in 2012, which claimed
the company's *650 gross sales were $ 5,000,000.
In addition to the remoteness in time of these
applications, their use of gross sales and their lack
of any supporting documentation makes them

6
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virtually useless for determining Yuri's financial
condition at the time of the trial. The expert also
testified that Yuri had an annual income of $
925,000 from a company called Dominion
Partners. That figure *617 was based on Dominion
Partners' profits from 2008 through 2010. Nothing
in the appellate record supports that figure.

expert witness testified that Tony's interest
in the Hawaiian property was worth $
500,000. Tony owned a Mercedes, a
Mazda, and a Porsche, and drove a Bentley
on which Archer Industries was paying $
1,600 per month. Tony's house, sculptures,
jewelry, and diamonds were all held in his
wife's name. The sculptures included six or

8 The basis of this opinion was that Yuri was

seven sculptures by Richard MacDonald

manager of four corporations. Terra paid

that were purchased for $ 3,000 to $ 10,000

him $ 30,000 annually in compensation for

each. Tony's personal charges on the

serving on its board of directors. Yuri also

American Express black card averaged $

served on the board of directors for several

13,540 per month.

other for profit companies; one of these
business had annual revenues in excess of
$ 500 million. Terra claimed to own oil
reserves worth $ 11 billion.
Yuri also managed a real estate company
that flipped 40 to 50 properties annually.
He was the owner and sole employee of
Vanetik International, which had revenues
of $ 900,000 per year.
Yuri owned multiple expensive cars. Yuri
claimed he had sold the bulk of his
extensive wine collection (which included
bottles worth $ 20,000); he maintained
wine in lockers in various restaurants. He
also bought, sold, and traded high-end
watches, and he currently owned three such
watches with an average value of $ 30,000
to $ 40,000; one watch had been acquired
shortly after Broidy invested $ 750,000 in
Terra, at a price of $ 57,000. Yuri, on
average, charged $ 48,200 per month on an
American Express black card. He had a
social membership at the Shady Hills Golf
Club.
9 The basis of this opinion was that Tony

was the chairman of the board of Turan
Petroleum, owned Vanetik Engineering
Consultants, was a partner in Darby
Holdings, owned an interest in Archer
Resources, and was a manager and 20
percent

owner

of

Presidio

Partners;

Presidio owned 325 acres of oceanfront
property in Hawaii which was scheduled

The expert valued Tony's home at $ 900,000,
based on the halfway point between the value on
the Zillow Website and the assessed property tax
value. The expert admitted that he did not know
who actually owned the home, or whether there
were any liens against it. The expert also valued
Tony's interest in a piece of real property in
Hawaii at $ 500,000, based on a real estate
appraisal that was not admitted in evidence.
Finally, the expert offered circumstantial evidence
of Yuri's and Tony's incomes based on their
monthly American Express statements. Yuri's
expenditures were $ 48,200 per month in 2011;
Tony's American Express expenditures were $
13,540 per month at that time. Because those
figures were from 2011, four years before trial,
they were not relevant to a determination of Yuri's
and Tony's current financial conditions.
In short, there was insufficient admissible
evidence of Yuri's and Tony's current financial
conditions to support the award of punitive
damages. F&M Trust had a full and fair
opportunity to make the requisite showing and
failed to do so. Accordingly, we will reverse the
awards of punitive damages. There shall be no
new trial. ( McCoy v. Hearst Corp. (1991) 227
Cal.App.3d 1657, 1661, 278 Cal.Rptr. 596.)
C.

Estoppel Theory

for residential development. F&M Trust's

7
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F&M Trust argues that Yuri and Tony should be
estopped from complaining about the absence of
evidence regarding their financial condition
because they failed to timely produce evidence of
their finances. "[I]f a plaintiff is unable to provide
the court with evidence due to the defendant's
failure to comply with discovery obligations, then
punitive damages may be awarded without the
requisite evidence." ( Morgan v. Davidson, supra,
29 Cal.App.5th at p. 551, 240 Cal.Rptr.3d 235.)
Because the burden was on F&M Trust to present
evidence of Yuri's and Tony's financial conditions
( Adams, supra , 54 Cal.3d at pp. 119-123, 284
Cal.Rptr. 318, 813 P.2d 1348 ), it was also
incumbent on F&M Trust to show why that
burden should be excused. In the absence of such
a showing, we are compelled to conclude that the
award of punitive damages cannot stand.*651
Initially, we note that F&M Trust did not raise the
issue of estopping Yuri and Tony from challenging
the sufficiency of the evidence of their financial
conditions until F&M Trust filed its opposition to
the Vanetiks' JNOV motion.
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618

F&M Trust did not file a motion for pretrial
discovery of a defendant's financial condition
pursuant to Code of Civil Procedure section 3295,
subdivision (c) with respect to Yuri or Tony. F&M
Trust argues that it sought such evidence through
other means of pretrial discovery, which the
Vanetiks "vociferously" fought. F&M Trust
therefore argues Yuri and Tony should be estopped
from arguing F&M Trust did not provide
sufficient evidence of their financial conditions.
F&M Trust's argument flies in the face of Code of
Civil Procedure section 3295, subdivision (c),
which precludes such pretrial discovery in the
absence of a valid court order. "Section 3295 was
enacted ... to protect defendants from the
premature disclosure of their financial condition
when punitive damages are sought." ( Medo v.
Superior Court (1988) 205 Cal.App.3d 64, 67, 251
Cal.Rptr. 924.)

In Mike Davidov Co. v. Issod (2000) 78
Cal.App.4th 597, 92 Cal.Rptr.2d 897, the *618
appellate court held that a trial court may permit
the discovery of a defendant's financial condition
after liability has been determined, even if the
plaintiff did not file a motion for pretrial discovery
of financial condition. ( Id. at p. 609, 92
Cal.Rptr.2d 897.) After the trial court ruled in
favor of the plaintiff in a bench trial, it ordered the
defendant to bring records regarding his net worth
to the court the next day. ( Id. at p. 603, 92
Cal.Rptr.2d 897.) The defendant failed to do so,
and the trial court awarded punitive damages to
the plaintiff using a multiplier of the
compensatory damages. ( Id. at p. 604, 92
Cal.Rptr.2d 897.) "So long as the trial court allows
the defendant sufficient time, following a
determination of liability, to collect his or her
financial records for presentation on the issue of
the amount of such damages to be awarded, there
is nothing prejudicial or unfair about using such a
process to try the issue of the amount of punitive
damages." ( Id. at p. 609, 92 Cal.Rptr.2d 897.)
In this case, the trial court did not order Yuri or
Tony to produce documents or other evidence of
their financial condition, but rather to make their
"best efforts" to provide the requested information
before the punitive damages portion of the trial
began.10
10 The hearing at which this "order" was

made was not on the record, and there is no
transcript of what was said. The parties,
however, do not dispute this was the
substance of what Yuri and Tony were
ordered to do in terms of their financial
information.

652

Morgan v. Davidson, supra , 29 Cal.App.5th 540,
240 Cal.Rptr.3d 235, cited by F&M Trust, is
distinguishable. In that case, the plaintiff served
written notice on the defendant's attorney for
attendance at a court hearing under Code of Civil
Procedure section 1987, subdivision (b), to obtain
evidence relating to the *652 defendant's financial
condition. ( Morgan v. Davidson, supra , 29
8
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Cal.App.5th at p. 551, 240 Cal.Rptr.3d 235.)
Because the defendant failed to appear at the
hearing, and therefore failed to comply with his
discovery obligations, the plaintiff was excused
from providing evidence of the defendant's
financial condition. ( Id. at p. 552, 240 Cal.Rptr.3d
235.) But in the present case, F&M Trust's failure
to timely serve any type of punitive damages
discovery on Yuri or Tony means that this estoppel
theory is inapplicable and F&M Trust was not
relieved of its burden of offering admissible
evidence of Yuri's and Tony's financial conditions.
F&M Trust's failure to offer substantial evidence
of Yuri's and Tony's current financial conditions,
therefore, cannot be excused by the Vanetiks'
alleged failure to provide evidence of their
respective financial worth.
Finally, we wish to make clear that we are not
holding that F&M Trust's decision to not seek
discovery under Code of Civil Procedure section
3295 would have barred it from recovery of
punitive damages. We do conclude that F&M
Trust did not offer admissible evidence supporting
a punitive damages award and there is no legal
excuse that relieves them from that burden.
VII.***
*** See footnote *, ante .

VIII.
THE TRIAL COURT PROPERLY GRANTED THE
WEED DEFENDANTS' MOTION FOR JNOV
BASED ON THE LACK OF EVIDENCE OF A
CONSPIRACY
BETWEEN
THE
WEED
DEFENDANTS AND THE VANETIKS . 11
11 In its opening brief, F&M Trust argued that

the Weed defendants' motion was not filed
in compliance with the Code of Civil
Procedure. The Weed defendants countered
that the their papers had been properly filed
and served, pursuant to Code of Civil
Procedure section 629, and that F&M Trust
was citing to outdated statutes and
treatises. F&M Trust's failure to respond to
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this argument in its reply brief indicates its
concession that the JNOV motion was
properly filed and served.
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The trial court granted the Weed defendants'
motion for JNOV based on *619 Civil Code
section 1714.10. "A motion for judgment
notwithstanding the verdict may be granted only if
it appears from the evidence, viewed in the light
most favorable to the party securing the verdict,
that there is no substantial evidence in support." (
Sweatman v.Department of Veterans Affairs (2001)
25 Cal.4th 62, 68, 104 Cal.Rptr.2d 602, 18 P.3d
29.) On appeal, "we *653 apply the substantial
evidence test to the jury verdict, ignoring the
judgment." ( Hasson v. Ford Motor Co. (1977) 19
Cal.3d 530, 546, 138 Cal.Rptr. 705, 564 P.2d 857,
overruled on other grounds in Soule v. General
Motors Corp. (1994) 8 Cal.4th 548, 34
Cal.Rptr.2d 607, 882 P.2d 298.)
There was no evidence at trial that the Weed
defendants
made
any
fraudulent
misrepresentations to Broidy. Therefore, the Weed
defendants' liability depended on F&M Trust
establishing that the Vanetiks and the Weed
defendants were members of a conspiracy. The
jury's verdict shows it found the existence of such
a conspiracy. In granting the Weed defendants'
JNOV motion, the trial court concluded that a
conspiracy involving the Weed defendants could
not be established by operation of Civil Code
section 1714.10. The court's minute order granting
the JNOV reads in relevant part as follows:
"A principal contention of the Weeds is that
defendant Richard Weed acted throughout this
extended transaction solely in his capacity as
attorney for the Vanetiks and that there was no
basis for making him personally liable for the
Vanetiks' misdeeds. It is easy to understand why
the jury would fault lawyer Weed for this fraud.
The simple fact that he was counsel for the
Vanetiks made it easy to find guilt by association.
Weed submitted a very opaque bill to the Vanetiks
for his services and thereby apparently got $
50,000 of the funds that the Vanetiks extracted
9
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from the plaintiff. Because Weed was the escrow
holder in this transaction, the plaintiffs' money
passed through his hands in transit to the Vanetiks'
pockets.
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services for the Vanetiks, for which he was
entitled to be paid. The skimpy nature of his
billing may have aroused the plaintiff's suspicions,
but this is not evidence of actionable misdeeds by
Weed. Remember that the Vanetiks could
document virtually none of their dubious
expenditures; if they thought that Weed's bill was
adequate, this is a matter between lawyer and
client and not proof of fraud.

"Attorney Weed's principal attack upon this
verdict is based upon the terms of Civil Code
section 1714.10, which limits the liability of an
attorney to a third party for actions taken in the
course of his/her representation of a client. In the
present case, Weed was counsel for the Vanetiks.
The plaintiff does not contend that Weed ever
represented either the plaintiff bank or its
depositor Broidy. In fact, the plaintiff had its own
counsel (David Camel) who negotiated with Weed
in an adversarial position while documenting the
oil investment. However, that does not necessarily
exculpate Weed. Section 1714.10(c) deprives an
attorney of any potential shield of this statute
‘where (1) the attorney has an independent duty to
the plaintiff or (2) the attorney's acts go beyond
the performance of a professional duty to serve the
client and involve a conspiracy to violate a legal
duty in furtherance of the attorney's financial
gain.’ The court has concluded that, in this
transaction, Weed came within the protective
scope of section 1714.10 and that his work did not
expose him to liability to Broidy or the plaintiff.
These points may be pertinent:*654 "— The
Vanetiks and the plaintiff each had their own
attorney. Nothing here could have led the plaintiff
to believe that Weed represented it or Broidy.
Weed *620 owed no independent legal duty to the
plaintiff or to Broidy.

"— The court has previously ruled that Weed's
actions as escrow holder in this doomed stock sale
did not violate any of the terms of the parties'
escrow agreement. He obeyed the instructions that
were given him by the parties to the escrow. The
plaintiff could point to no contractual term that he
breached.
"The sanctity of the professional relationship
between lawyer and client has led the
[L]egislature to promulgate section 1714.10. The
present claim is barred by that statute. The Weeds'
motion for judgment notwithstanding the verdict
is therefore granted. One day, even the attorneys
representing this plaintiff may invoke this code
section when a zealous adversary challenges their
representation of a client who is alleged—or even
proven—to be a scoundrel."
Civil Code section 1714.10 provides, in relevant
part, as follows: "(a) No cause of action against an
attorney for a civil conspiracy with his or her
client arising from any attempt to contest or
compromise a claim or dispute, and which is
based upon the attorney's representation of the
client, shall be included in a complaint or other
pleading unless the court enters an order allowing
the pleading that includes the claim for civil
conspiracy to be filed after the court determines
that the party seeking to file the pleading has
established that there is a reasonable probability
that the party will prevail in the action. ...

"— There was minimal actual contact between
Weed and Broidy. Anything Weed then did or said
could only reasonably be understood as actions
taken on behalf of the Vanetiks.
"— The $ 50,000 fee the Vanetiks paid to Weed
was for the latter's professional services. As such,
it is not evidence of action ‘beyond the
performance of a professional duty ... in
furtherance of the attorney's financial gain.’ There
is no question that Weed performed professional
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"(b) Failure to obtain a court order where required
by subdivision (a) shall be a defense to any action
for civil conspiracy filed in violation thereof. The
*655 defense shall be raised by the attorney
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charged with civil conspiracy upon that attorney's
first appearance by demurrer, motion to strike, or
such other motion or application as may be
appropriate. Failure to timely raise the defense
shall constitute a waiver thereof.
"(c) This section shall not apply to a cause of
action against an attorney for a civil conspiracy
with his or her client, where (1) the attorney has
an independent legal duty to the plaintiff, or (2)
the attorney's acts go beyond the performance of a
professional duty to serve the client and involve a
conspiracy to violate a legal duty in furtherance of
the attorney's financial gain." (Id. , subds. (a)-(c).)
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Civil Code section 1714.10 is inapplicable in this
case for two reasons. First, F&M Trust did not
assert a cause of action against the Weed
defendants "arising from any attempt to contest or
compromise a claim or dispute." ( Civ. Code, §
1714.10, subd. (a).) Second, the Weed defendants
raised the provisions of Civil Code section
1714.10 for the first time in their motion for
JNOV. The express language of section 1714.10,
subdivision (b) requires that the *621 defense be
raised in the attorney's "first appearance" in the
case. The Weed defendants' failure to do so
waived their right to assert the defense under that
statute. ( Villa Pacific Building Co. v. Superior
Court (1991) 233 Cal.App.3d 8, 12, 284 Cal.Rptr.
227 ; see Vallbona v. Springer (1996) 43
Cal.App.4th 1525, 1535, 51 Cal.Rptr.2d 311
[applying Villa Pacific's analysis to Code Civ.
Proc. § 425.13 ].)
Nevertheless, the exceptions set forth in Civil
Code section 1714.10, subdivision (c) are
consistent with common law. "An attorney may be
held liable for conspiring with his or her client to
commit actual fraud or for the intentional
infliction of emotional distress. [Citations.] But
plaintiffs can state a viable claim only if the
attorneys' actions went beyond their role as
attorneys acting on behalf of [their clients]." (
Panoutsopoulos v. Chambliss (2007) 157
Cal.App.4th 297, 306, 68 Cal.Rptr.3d 647.)
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"To be sure, an attorney, acting in the scope of his
or her official duties, and not for individual gain,
can be liable to third parties in certain
circumstances. But those circumstances will
always require that the attorney have a duty to the
third party. For example, if an attorney commits
actual fraud in his dealings with third parties, the
fact that he did so in the capacity of attorney does
not relieve him of liability. [Citations.] Similarly,
where an ‘attorney gives his client a written
opinion with the intention that it be transmitted to
and relied upon by the plaintiff in dealing with the
client[,] ... the attorney owes the plaintiff a duty of
care in providing the advice because the plaintiff's
anticipated reliance upon it is "the end aim of the
transaction." ’ " ( Pavicich v. Santucci (2000) 85
Cal.App.4th 382, 395, 102 Cal.Rptr.2d 125.)*656
F&M Trust argues that the Weed defendants owed
it an independent legal duty because Weed was the
escrow agent for the securities purchase
agreement. An escrow agent is a "fiduciary of the
parties to the escrow." ( Summit Financial
Holdings, Ltd. v. Continental Lawyers Title Co.
(2002) 27 Cal.4th 705, 711, 117 Cal.Rptr.2d 541,
41 P.3d 548.) F&M Trust fails to explain how
Weed's role as the escrow agent could create a
legal duty in connection with a separate contract to
which the Weed defendants were not parties. F&M
Trust also fails to address the trial court's contrary
ruling after the bench trial in favor of the Weed
defendants and against F&M Trust on the causes
of action for breach of fiduciary duty and breach
of the escrow agreement.
The trial court correctly concluded there was
insufficient evidence of (1) the existence of a
conspiracy between the Weed defendants and the
Vanetiks, (2) an independent duty to F&M Trust
on the part of the Weed defendants, or (3) that the
Weed defendants' acts went beyond the
performance of a professional duty to serve their
clients.
IX.
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BECAUSE THE TRIAL COURT
PROPERLY GRANTED THE JNOV
IN FAVOR OF THE WEED
DEFENDANTS, THE PUNITIVE
DAMAGES AWARD AGAINST
THEM
WAS
NECESSARILY
REVERSED. IN ANY EVENT, THE
TRIAL COURT WOULD HAVE
CORRECTLY REVERSED THE
PUNITIVE DAMAGES AWARDS
AGAINST
THE
WEED
DEFENDANTS .
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The trial court's ruling on the JNOV motion
resolved all remaining claims against the Weed
defendants; the punitive damages awards against
the Weed defendants were necessarily vacated as
well. Even if the JNOV had not been granted in
favor of the Weed defendants, *622 insufficient
evidence supported the jury's award of punitive
damages against them.
The trial court included an analysis of these
punitive damage awards: "It is not now necessary
to address a secondary issue raised by the Weeds.
But the court will nevertheless express its view on
the award of punitive damages against the Weeds.
Succinctly, there was inadequate evidence to
support any such award. The burden rests upon a
claimant to present evidence of the amount that
would be a fair and just award of such damages.
No one can confidently claim to know exactly
where the line is drawn between sufficient and
insufficient competent evidence of the defendant's
ability to pay such damages. In regard to the
Vanetiks, the court has already determined that the
many bits of information cobbled together by the
plaintiff presented an adequate picture of their net
worth. Here, the plaintiff fell well short of that
dividing line. The failure to get any pretrial
discovery of relevant information *657 or to
present such in either the first or second phase of
this trial required the plaintiff's expert witness to
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hazard unsupported guesses about critical facts.
This failure of proof undermined the award and
would require that it be vacated."
F&M Trust's expert testified that Weed lived in a
house worth about $ 1.997 million, and earned $
223,000 from his law practice in 2014. The expert
conceded he did not know whether Weed owned
the house, whether there were any encumbrances
on the house, or whether the value as stated on
Zillow was accurate. The expert testified that
Weed & Company, LLP and Weed & Company,
L.C. had no value; counsel conceded during
closing argument in the second phase of the trial
that the law firms had "no net worth."
In Lara v. Cadag, supra, 13 Cal.App.4th at page
1064, 16 Cal.Rptr.2d 811, the court held that
evidence of the defendant's income, without more,
was "wholly inadequate" to support an award of
punitive damages against the defendant. Absent
any admissible evidence that the house in which
Weed lived was actually his property or that it had
a net positive value, the only evidence supporting
the punitive damages award was the evidence of
Weed's annual income. This is legally insufficient.
F&M Trust argues on appeal that net worth need
not be proven, and that "evidence of the profit of
ill gotten gains can be enough," citing Cummings
Medical Corp. v. Occupational Medical Corp.
(1992) 10 Cal.App.4th 1291, 1299-1300, 13
Cal.Rptr.2d 585. The problem with this argument
is that F&M Trust fails to cite to anything in the
appellate record showing "ill gotten gains" by the
Weed defendants.
F&M Trust also argues that the Weed defendants
presented no evidence regarding encumbrances
against the property. A plaintiff bears the burden
of proving its claim for punitive damages. ( Adams
v. Murakami, supra, 54 Cal.3d at p. 119, 284
Cal.Rptr. 318, 813 P.2d 1348.) F&M Trust failed
to do so here, and the Weed defendants had no
obligation to counter its evidentiary offerings. (
Evid. Code, § 500 ; Mathis v. Morrissey (1992) 11
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Cal.App.4th 332, 346, 13 Cal.Rptr.2d 819 ;
Vaughn v. Coccimiglio (1966) 241 Cal.App.2d
676, 678, 50 Cal.Rptr. 876.)
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X.-XII.† *658 DISPOSITION
† See footnote *, ante .

--------
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The awards of punitive damages against Yuri
Vanetik and Anatoly Vanetik are reversed and
there shall be no new trial. In *623 all other
respects, the April 15, 2016, judgment in favor of
F&M Trust and against Yuri Vanetik and Anatoly
Vanetik is affirmed. Because all parties prevailed
in part in appeal Nos. G053688 and G053689, in
the interests of justice no party shall recover costs
on those appeals.
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The August 29, 2016, postjudgment order
awarding attorney fees to F&M Trust and against
Yuri Vanetik and Anatoly Vanetik is affirmed.
F&M Trust to recover costs in appeal No.
G054218.
The July 8, 2016, judgment in favor of the Weed
defendants and against F&M Trust is affirmed.
The August 29, 2016, postjudgment order
awarding attorney fees to the Weed defendants and
against F&M Trust is affirmed. The Weed
defendants to recover their costs on appeal. The
Weed defendants' cross-appeal in appeal No.
G053978 is dismissed as moot.
WE CONCUR:
BEDSWORTH, ACTING P. J.
THOMPSON, J.
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